CITY OF BATAVIA
DATE:

January 24, 2013

TO:

Community Development Committee

FROM:

Drew Rackow AICP, Planner

SUBJECT:

Ordinance 13-09: Grant of Variance for an Interior Side Setback
2647 Lusted Lane, James and Lillian Bouzide, Applicants

BACKGROUND
Jim and Lilly Bouzide, owners of 2647 Lusted Lane are seeking a variance from Table 2.104 of the
Zoning Code to allow the construction of an elevator that would encroach up to three feet into the
interior side setback. The property is located in the R0 zoning district, which requires a fifteen (15)
foot setback from the side property line. The request would allow the elevator to have a twelve (12)
foot setback. The Zoning Code allows some 3 foot encroachments in this setback, such as chimneys.
As elevators shafts are not specifically listed as a permitted encroachment, a variance is required. For
further details regarding this variance request, please review the staff memorandum to the Zoning
Board of Appeals.
SUMMARY OF PUBLIC HEARING
The Zoning Board of Appeals conducted the Public Hearing on January 23rd. A neighboring property
owner spoke, expressing his support for the request, believing that it would not negatively affect the
neighborhood and would allow the Bouzides to fully enjoy their home.
Jim Bouzide addressed the Board stating that he and his wife had purchased the home to remain
Batavia residents into retirement. He explained his and Mrs. Bouzide’s medical needs for having an
elevator, and that there are no homes available in Batavia that have an elevator. That they considered
new construction and homes that already had elevators, but found that this home was their best option.
The Zoning Board of Appeals agreed that the requested variance was necessary to provide universal
access in the home for the Bouzides. The Board noted that the request would be similar to other
permitted encroachments such as a chimney. They agreed that it would be appropriate to consider the
request as a reasonable accommodation under the Americans With Disabilities Act, and made a
Finding specific to the accommodation. This finding is in addition to the other findings required by
the Zoning Code included in draft Ordinance 13-09, attached..
ZONING BOARD OF APPEALS RECOMMENDATION
By a vote of 6-0, the Zoning Board of Appeals recommended to the CDC approval of the variance as
presented.
STAFF RECOMMENDATION
Staff recommends the CDC recommend approval of Ordinance 13-09, as presented.
Attachments

1. Draft Ordinance 13-09
2. Draft Zoning Board of Appeals Minutes
3. Variance Application Submittal
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Mayor and City Council
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CITY OF BATAVIA, ILLINOIS
ORDINANCE 13-09
GRANT OF VARIANCE FOR AN INTERIOR SIDE SETBACK
James and Lillian Bouzide, Applicants
(2647 Lusted Lane)
WHEREAS, James and Lillian Bouzide, record Owners of 2647 Lusted Lane, legally described as:
Lot 10 in Tanglewood Hills Unit 4, Being a Subdivision according to the plat thereof recorded
June 30, 2005 as document number 2005K074861 in the City of Batavia, Kane County Illinois.
has filed an application for a Zoning Variance from Table 2.104 of the Zoning Code, to allow the
construction of an elevator on the single family residence to project up to three (3) feet into the
required interior side building setback area providing a twelve (12) foot interior side setback rather
than the required fifteen (15) feet; and
WHEREAS, notice was duly executed and a public hearing held by the Zoning Board of Appeals on
January 24, 2013; and
WHEREAS, the Zoning Board of Appeals made the following findings of fact:
1.

There are unique circumstances applicable to the property, including its size,
shape, topography, location or surroundings, where strict application of the
Zoning Code would create a hardship or other practical difficulty, as
distinguished from a mere inconvenience, and deprive the property owner of
property rights enjoyed by other property owners in the same zoning district.

Finding:

The existing property contains a single family home developed in accordance
with the Zoning Code and in a manner typical for the Tanglewood Hills
Subdivision. A unique circumstance exists in that the property owners have
demonstrated a need due to disability. It would be a hardship to prevent full
universal access and use of all levels of their home. The requested variance
would provide a reasonable accommodation from the Zoning Code to allow the
homeowner full enjoyment of their property.

2.

Such unique circumstances were not created by the current or previous owners
or applicant.

Finding:

The disability of the homeowners creates a unique circumstance that has not
been created by the current or previous owners of the property.

3:

The property cannot yield a reasonable return or be reasonably used for the
purpose intended by the Zoning Code under the regulations in the district in
which it is located.
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CITY OF BATAVIA, ILLINOIS ORDINANCE 13-09
Finding:

The property has been developed for a single family residence and has been
used in that manner. The current home owners cannot yield a reasonable return
on the use of their home and would not enjoy unencumbered access to their
home without a variance. It is a reasonable accommodation to yield appropriate
reasonable use of the property.

4.

The variance does not constitute a grant of special privileges inconsistent with
the limitations upon other properties in the vicinity and zone in which such
property is located.

Finding:

All properties in this zoning district are allowed to have certain encroachments
of 3 feet into the interior side setback. This variance would be consistent with
that existing allowance. In addition, their need precipitated by their medical
needs is a unique situation specifically attributable to this property only.

5.

The variance will not be materially detrimental to persons residing or working in
the vicinity, to adjacent property, to the neighborhood, or the public welfare in
general.

Finding:

The proposed elevator is designed to be integrated with the residence and is
consistent in design with other encroachments that are permitted in the interior
side setback. The proposed variance is consistent with the design, materials and
appearance of other homes in the area and would not be a detriment.

6.

Reasonable Accommodation.

Finding:

The request is an appropriate use of the Americans with Disabilities Act
provisions for reasonable accommodation . The variance would allow
applicants full access within their home. The request would not be burdensome
for the City to implement and would not materially change existing City
requirements.

WHEREAS, following said hearing, the Zoning Board of Appeals recommended that the requested
variance be granted; and
WHEREAS, on January 29, 2013, the Community Development Committee reviewed the application
and record of the hearing, and recommended approval of a Zoning Variance from Table 2.104 of the
Zoning Code, to allow the construction of an elevator on the single family residence to project up to
three (3) feet into the required interior side building setback area providing a twelve (12) foot interior
side setback rather than the required fifteen (15) feet; and
WHEREAS, following arriving at said conclusions, the Community Development Committee
recommended approval of the proposed variance in accordance with the Zoning Board of Appeals
recommendation.
NOW, THEREFORE, BE IT HEREBY ORDAINED by the City Council of the City of Batavia,
Kane and DuPage Counties, Illinois as follows:
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CITY OF BATAVIA, ILLINOIS ORDINANCE 13-09
SECTION 1: That the application of James and Lilly Bouzide, for approval of a Zoning Variance
from Table 2.104 of the Zoning Code, to allow the construction of an elevator on the single family
residence to project up to three (3) feet into the required interior side building setback area providing a
twelve (12) foot interior side setback rather than the required fifteen (15) feet, is approved.
SECTION 2: That this Ordinance 13-09 shall be in full force and effect upon its presentation, passage
and publication according to law.
PRESENTED the City Council of the City of Batavia, Illinois, this 5th day of February, 2013.
PASSED by the City Council of the City of Batavia, Illinois, this 5th day of February, 2013.
APPROVED by me as Mayor of said City of Batavia, Illinois, this 5th day of February, 2013
______________________________
Jeffery D. Schielke, Mayor

Ward Aldermen
Ayes Nays Absent
1
O’Brien
2
Dietz
3
Jungels
4
Volk
5
Frydendall
6
Liva
7
Tenuta
Mayor Schielke
VOTE:
Ayes
Nays
Total holding office: Mayor and 14 aldermen

Abstain

Absent

Aldermen
Sparks
Wolff
Chanzit
Stark
Atac
Clark
Brown

Ayes

Nays

Absent

Abstain

Abstention(s)

ATTEST:
_____________________________
Heidi Wetzel, City Clerk
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DRAFT
MINUTES
January 23, 2013
BATAVIA ZONING BOARD OF APPEALS
City of Batavia

1.

Meeting Called to Order
Chairman Schneider called the meeting to order at 7:00pm.

2.

Roll Call

Members Present:

Chair Schneider; Vice-Chair Joseph; Commissioners Gosselin,
Harms, Peterson, and Weiss

Members Absent:

Commissioner LaLonde

Also Present:

Plan Commissioner Tilmon; Scott Buening, Director of Community
Development; Joel Strassman, Planning and Zoning Officer; Jeff
Albertson, Bldg. Commissioner; Drew Rackow, Planner; and Jennifer
Austin-Smith, Recording Secretary

3. Items Removed/Added/Changed
There were no items to be removed, added or changed.
4.

Approval of Minutes: January 9, 2013

Motion:
Maker:
Second:
Voice Vote:

To approve the minutes from January 9, 2013
Peterson
Harms
6 Ayes, 0 Nays, 1 Absent
All in favor. Motion carried.

5.

Public Hearing: Variance for an Interior Side Setback 2647 Lusted Lane, Jamnes and
Lillian Bouzide, Applicants
Rackow reported that the side yard setback variance is for the property on 2647 Lusted Lane. The
purpose of the request is to build an elevator onto the house. Mr. and Mrs. Bouzide had included in
their application an explanation and the medical need for the request. The applicant provided the
original building plans for the house, a letter from the elevator contractor which explains why the
location of the elevator would be the most optimal location from a cost and construction standpoint.
Staff agrees with the contractor analysis.
The variance request is to reduce the interior side setback of the principal structure from the required
fifteen feet to twelve feet. The variance would allow a reduction of three feet. The proposed elevator,
attached to the house in the interior side setback area, is shown being as close as twelve feet, 5 inches
from the east lot line on the submitted plans. The setback would be twelve feet, five inches but the
overall reduction would be 12 feet rather than 15 feet which is required in the Single Family
Residence District (R0).

Zoning Board of Appeals
January 23, 2013
Page 2 of 3

Staff has been informed by legal counsel that staff could review this application with consideration of
the Americans with Disabilities Act (ADA). ADA requires municipalities to make reasonable
accommodations or modifications where necessary in order to provide universal access to homes.
Staff recommends the Board approve the Findings of Fact as presented and recommend approval to
the variance as presented to the Community Development Committee (CDC).
Chair Schneider opened the public hearing.
William Storie, 2611 Lusted Lane, reported that he is having a house built one lot away from the
applicants. He sees no reason why this would not be an appropriate variance. He reasoned that the
applicants bought the house and would like to enjoy the house. Storie added that he would like to
keep the Bouzides as neighbors for a long time. As the only person here from the neighborhood, he
stated that he is supportive and happy to have neighbors with an elevator in their home. He
welcomed the Bouzides to the neighborhood and thanked the Board for their consideration.
Weiss asked Storie if his house would be facing the elevator side of the Bouzide’s home. Storie
answered that his house would be on the elevator side of their home.
Jim Bouzide, applicant, addressed the Board. He reported that a few months back he and his wife
discussed where they would like to retire. After considering other places, they decided upon staying
in Batavia. They love living in Batavia and do not want to move. They wanted to upgrade their house
for retirement. They looked at the opportunities of homes already built and took advantage of the
pricing. However, finding a home with an elevator already in it was impossible. They found this
home and fell in love with it. Bouzide concluded that he would be happy to answer any questions that
the board may have regarding their request to build an elevator.

Motion:
Maker:
Second:
Voice Vote:

To close the Public Hearing
Peterson
Weiss
6 Ayes, 0 Nays, 1 Absent
Motion carried.

The Zoning Board of Appeals (ZBA) discussed permitted encroachments and reviewed the
Findings of Fact.
Motion:
To approve the Findings of Fact as presented
Maker:
Harms
Second:
Gosselin
Roll Call Vote:
Aye: Schneider, Joseph, Gosselin, Harms, Peterson, Weiss
Nay: None
6-0 Vote, 1 Absent, Motion carried.
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Motion:

To recommend approval for the variance of an interior side setback for 2647
Lusted Lane
Maker:
Weiss
Second:
Peterson
Roll Call Vote:
Aye: Schneider, Joseph, Gosselin, Harms, Peterson, Weiss
Nay: None
6-0 Vote, 1 Absent, Motion carried.
Rackow stated that this variance request will be discussed at the 1-29-13 CDC meeting.

6. Other Business
Schneider informed the Board that longtime Batavia Alderman Chuck Beckman passed away.
Schneider commended Beckman for his public service and for being a personal inspiration to
him.
7. Adjournment
There being no other business to discuss, Chairman Schneider called for a motion to adjourn the
meeting at 7:15pm; Made by Peterson; Seconded by Weiss. All in favor. Motion carried.

Minutes prepared by Jennifer Austin-Smith
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